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January 10, 2014 
 
Cynthia G. Tudor, PhD, Director  
Medicare Drug Benefit and C & D Data Group  
 
Laurence Wilson, Director  
Chronic Care Policy Group  
 
Mark Majestic, Director  
Medicare Program Integrity Group 
 
Department of Health & Human Services 
Centers for Medicare and Medicaid Services 
Submitted via email to: PartDBenefitImpl@cms.hhs.gov 
 
RE: Request for Comments: Part D Payment for Drugs for Beneficiaries Enrolled in Hospice 
 
Dear Directors Tudor, Wilson and Majestic, 
 
On behalf of the nearly 5,000 members of the American Academy of Hospice and Palliative Medicine 
(AAHPM), thank you for the opportunity to comment on the important issues CMS raises in its recent 
communications to Part D plan sponsors and Medicare Hospice Providers on Part D payment for drugs for 
beneficiaries enrolled in hospice.  AAHPM is the professional organization for physicians specializing in 
hospice and palliative medicine. Our membership also includes nurses and other health and spiritual care 
providers deeply committed to improving quality of life for patients and families facing life-threatening or 
serious conditions. 
 
Beneficiaries with terminal illnesses receiving hospice care require – and are entitled to – ongoing, expert 
level end-of-life care. Our members are knowledgeable and skilled in the care of the terminally ill and 
dying, and so they are well positioned to assert that under no circumstances would a unilateral 
assumption that an entire class of medications is always related to a beneficiary’s terminal diagnosis be 
considered quality care. Such an assumption suggests a profound misunderstanding of the complexity 
and multiplicity of chronic illnesses present in the vast majority of beneficiaries electing hospice and a 
discounting of the extent and nature of suffering associated with beneficiaries’ non-terminal morbidities. 
As such, Academy members are deeply troubled by CMS’ ongoing determinations (October 30, 2013 and 
December 6, 2013, respectively) regarding Part D Payment for analgesics for beneficiaries that have 
elected hospice and ask that they be rescinded and reconsidered through a process that includes a more 
robust and appropriate level of public scrutiny and stakeholder input. 
 
CMS’ New Requirements Discount the Expertise of the Hospice Physician and Interdisciplinary Care Team 

 

We agree with CMS that, for prescription drugs to be covered under Part D when an enrollee has elected 
hospice, they must be for the treatment of a condition that is unrelated to the enrollee’s terminal 
prognosis. That being said, the hospice interdisciplinary care team (IDT) led by a hospice physician is best 
positioned to make a determination as to whether a prescription drug is related or unrelated to a 
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terminal prognosis. Given that CMS repeatedly states that “virtually all” care (including medications) 
would be covered under the hospice benefit, and that a beneficiary’s need for medications outside of 
that benefit would be “extremely rare,” we are concerned that CMS has devalued the expertise of the 
hospice physician and the IDT in making decisions about “relatedness” and in developing the beneficiary’s 
care plan. Simply put, we disagree with the statement that hospice beneficiaries rarely need drugs that 
are not related to their terminal condition.  In fact, hospices frequently admit patients with pre-existing 
conditions that (1) clearly have nothing to do with the terminal illness, and (2) for which medications 
remain necessary.   
 
For example, if a patient who has had insulin-dependent diabetes for 20 years is admitted to hospice with 
metastatic lung cancer, it would be wrong to stop insulin and run the risk of inducing ketoacidosis or 
hyperglycemic coma. Yet, the insulin has nothing to do with the lung cancer or the symptoms associated 
with the terminal condition. It would be just as wrong to stop a beta-blocker in a patient with angina who 
is dying of amyotrophic lateral sclerosis, an anticonvulsant in a patient with epilepsy who is dying of 
advanced COPD, or levothyroxine in a patient with hypothyroidism who is dying of end stage liver disease.  
None of these medications are related to the terminal diagnosis, nor do they relieve symptoms associated 
with a terminal condition.  Nonetheless, they remain medically necessary right up to the last days of life.  
 
The Medicare Hospice benefit was originally designed and funded to cover only the expenses for 
treatment of the terminal illness and related conditions.   The December 6th guidance seems to convey 
that all health conditions contribute to an individual’s death and should therefore be covered by the 
hospice.  If this were the intent of the original benefit, the law would not have specified an element of 
relatedness to determine the financial responsibility of the hospice. Without a systematic mechanism to 
distinguish between unrelated and related conditions, some beneficiaries will be forced to give up or pay 
themselves for unrelated medications, and this may result in a delay in electing hospice.  If forced to pay 
for unrelated medications, some hospices will delay admitting patients who are not ready to stop all 
medications that are not strictly for comfort.  Each of these situations is objectively bad. 
 
Ultimately, forcing hospices to cover these medications under the hospice per diem undermines the 
letter and intent of the conditions of participation, imposes an untenable burden on hospices, and 
threatens beneficiaries’ access to hospice care. The determination of whether a medication is related to 
the hospice terminal illness can and should be made on a case-by-case basis by the hospice physician and 
IDT responsible for the plan of care. 
 
Class-wide Recoupment of Part D Payments for Analgesics is Misguided 

 

In its most recent clarification, CMS shares an analysis from its contractor, Abt Associates, regarding the 
use of analgesics by hospice enrollees. The inclusion of this data in the foreword of its new requirements 
indicates that CMS assumes that all prescription analgesics are related to a beneficiary’s terminal 
prognosis, an assumption with which we strongly disagree.  A clear clinical example of a nonrelated 
analgesic is evidenced by Mr. Smith, a 68 year-old male retired construction contractor who has been 
prescribed Oxycontin – an opioid analgesic – by his pain management physician for the past 5 years for 
chronic back pain secondary to a spine fracture resulting from a work-related injury.  He retired at the age 
of 65 and his Oxycontin has been covered under Medicare part D since that time. He has been a smoker 
since the age of 17 and was recently diagnosed with end stage chronic obstructive pulmonary disease and 
referred to a hospice program by his primary care physician.  In no way is his analgesic related to his 
terminal illness, so coverage for the analgesic medication should continue under Medicare part D and not 
become the responsibility of the hospice. 
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The fact is, there are many iterations of this example, and that prevalence leaves us deeply concerned by 
CMS’ call for a blanket recoupment of payment for these medications. Hospices and hospice IDTs have a 
clear claim to an opportunity to certify that, in fact, an analgesic was unrelated to the terminal prognosis 
of a hospice enrollee and thus appropriately covered by Part D. Consequently, we urge CMS to work 
collaboratively with the hospice community, including AAHPM, to develop and establish standards and 
criteria that will be used by independent reviewers to resolve disputes over relatedness prior to any 
recoupment effort. To facilitate a fair review, CMS should ensure its independent reviewers have relevant 
clinical expertise in hospice and palliative care. 
 
CMS’ New Requirements Should Be Subject to the Administrative Procedures Act  

 

Lastly, CMS’ new requirements, as part of its recent sub-regulatory guidance, are substantive in nature 
and therefore subject to the notice and comment rulemaking requirements of the Administrative 
Procedure Act (APA). The informal nature of this particular notice and comment period is an 
inappropriate means for CMS to collect information from the public on such a substantive regulatory 
change. Absent a formal notice and comment through the Federal Register, the public is being deprived 
of a fair opportunity to be fully informed of CMS re-interpretation of the scope of the hospice benefit and 
provide meaningful comment on the new requirements. We encourage CMS to rescind these new 
requirements and its clarification; CMS should include the change as a proposal in the upcoming notice of 
proposed rulemaking on the 2015 hospice wage index.  
 
Thank you again for the opportunity to comment on this matter, and thank you for all that you do in 
support of America’s Medicare and Medicaid beneficiaries. We hope you take the perspective of our 
members into account, and we look forward to working with you to chart a reasonable course to ensuring 
that Part D payments are only made under appropriate circumstances. Should you need additional 
feedback or should you wish to speak directly with members of our physician leadership, please reach out 
to Jacqueline M. Kocinski, MPP, AAHPM Director of Health Policy and Government Relations, at 
jkocinski@aahpm.org or 847-375-4841. 
 
Sincerely, 

 
Amy P. Abernethy, MD PhD FACP FAAHPM  
AAHPM President 
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